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INTRODUCTION 

[1] This interest board of arbitration (the "Board") was appointed by the parties 

pursuant to the Hospital Labour Disputes Arbitration Act, R.S.O. 1990 c.H. 14, as 

amended ("HLDAA"), to resolve the outstanding disputes between the parties with 

respect to a renewal collective agreement. There is no dispute with respect to our 

proper appointment and jurisdiction. 

[2] The parties filed extensive written briefs presenting their positions on the 

issues remaining in dispute. The hearing was held by videoconference on April 6, 

2022. The Board met in executive session thereafter. 

BACKGROUND 

[3] Trafalgar Lodge is a retirement home located in Oakville, Ontario, that has 

69 retirement suites (the "Home"). The Home opened in 1984 and it is owned and 

operated by Revera. 

[4] The Canadian Union of Public Employees ("CUPE" or the "Union") is 

Canada's largest union, with over 700,000 members across the country. In 

Ontario, CUPE represents 269,239 members of which 63,000 are employed in the 

healthcare sector and over 30,500 work in LTC. 

[5] The Union represents approximately 50 employees (nine full-time and 42 

part-time) at the Home who work in an all employee bargaining unit, save and 

except the Executive Director, Director of Care, Activity Director, Maintenance, 

Director of Food Services and Executive Assistant. The employees perform work 

in roles that include Registered Nurse (RN), Registered Practical Nurse (RPN), 

Guest Attendant, Dietary Aide/Housekeeping, Laundry/ Receptionist Aide and 

Unregulated Care Professional (UCP). 
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[6] The parties have a mature collective bargaining relationship. The most 

recent collective agreement for the Home was a voluntary settlement for a term 

from January 1, 2017 to December 31, 2020. 

[7] Notice to bargain was served on October 1, 2020. The parties met in 

negotiations on January 6, 12, 25 and February 2, 2021. Conciliation took place 

on February 3, 2021, and a "no board" report was issued on February 10, 2021. 

[8] To their credit, the parties were able to reach agreement on a number of 

items during negotiations. These agreed upon items shall be included in the 

renewal collective agreement. 

[9] Unfortunately, the parties were unable to agree upon the term for the 

renewal collective agreement. Therefore, the term of the renewal collective 

agreement shall be in accordance with section 1 0(11) of HLDAA, which shall be 

from January 1, 2021 until December 31, 2022. 

ANALYSIS 

[1 0] As a replacement for free collective bargaining this Board is tasked with a 

broad discretionary mandate to examine and decide all matters in dispute and any 

other matters that need to be decided in order for the parties to conclude a renewal 

collective agreement. We are guided in our task by the legislative criteria set out 

in HLDAA, which includes the following: 

Criteria 

(1.1) In making a decision or award, the board of arbitration shall take into 
consideration all factors it considers relevant, including the following 
criteria: 

1. The employer's ability to pay in light of its fiscal situation. 

2. The extent to which services may have to be reduced, in light 
of the decision or award, if current funding and taxation levels 
are not Increased. 

3. The economic situation in Ontario and in the municipality 
where the hospital is located. 
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4. A comparison, as between the employees and other 
comparable employees in the public and private sectors, of 
the terms and conditions of employment and the nature of the 
work performed. 

5. The employer's ability to attract and retain qualified 
employees. 1996, c. 1, Sched. Q, s. 2. 

[11] In terms of the HLDAA criteria, the Employer has not raised any argument 

with respect to its ability to pay. The Union has made submissions with respect to 

the current economic circumstances and the impact of inflation. 

[12] In addition to the legislative criteria found in HLDAA, we have considered 

the relevant arbitral jurisprudence and the well-accepted principles applied to 

interest arbitration, including total compensation, demonstrated need, and in 

particular replication as informed by comparability. 

[13] The main guiding principle of interest arbitration is replication as informed 

by comparability see University of Toronto v. University of Toronto Faculty 

Association (Salary and Benefits Grievance) (2006), 148 L.A. C. (41h) 193 (Winkler). 

An interest arbitrator or interest arbitration board attempts to replicate the result 

that would most likely have occurred had the parties been able to freely bargain 

their collective agreement. Relevant to the application of replication is objective 

evidence of comparators, hopefully freely negotiated or imposed by interest 

arbitration. As stated by Arbitrator Goodfellow in Bridgepoint Health and CUPE 79 

2011 Canlll 76737 (ON LA), "comparability puts the flesh on the bones of 

replication, providing the surest guide to what the parties would likely have done, 

in all the circumstances, had the collective agreement been fully and freely 

bargained." In addition, comparability provides objective data of what the market 

can bear and what similarly situated employees are receiving as compensation 

(the equitable principle of equal pay for work of equal value). The most relevant 

comparators are those collective bargaining relationships that most closely mirror 

the situation before the interest arbitration board, which includes similar type 
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facilities with similar employee classifications working in similarly situated 

communities. 

[14] There is an incremental approach to change in interest arbitration. However, 

that does not mean that interest arbitration boards will not make any changes to 

the status quo. Rather, a party seeking change must show a "demonstrated need" 

based on objective evidence, as opposed to the subjective wants and desires of 

the parties. Demonstrated need is examined in the context of replication and 

comparability. In this respect, the easier it is to characterize a proposal as the 

norm, then the more relevant comparability becomes and the less a party will be 

required to establish a demonstrated need. However, deviation from the norm 

makes establishing a demonstrated need that much more relevant and necessary 

for the party seeking such change, see Ajax Professional Firefighters Association 

and Ajax (Town of), 2013 ONSC 7361. 

[15] We acknowledge that the retirement home sector is not as normative 

driven as other parts of the healthcare sector. However, the more homogenous 

certain terms and conditions of employment become in a sector, the more 

normative they may be considered, particularly with respect to similar employees 

performing similar work who are represented by the same union or working for the 

same employer. 

[16] Like most interest arbitration boards, we shall not comment on each and 

every proposal in this award. We are of the view that it is best to let the parties 

keep their powder dry to argue another day. Therefore, unless specifically 

addressed in this award, all outstanding proposals are dismissed without prejudice 

to future bargaining. 

[17] We have carefully reviewed the material provided to us, including the 

comparative data. Our award with respect to wages reflects normative increases 

with adjustments to classifications that are below relevant comparators. We have 

also introduced a weekend premium, which is normative in the sector. We have 
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also made a number of changes to existing benefits that we view as fair and 

reasonable having regard to comparators in the health care sector. In particular, 

we have awarded a pregnancy and parental SUB plan, which is normative in the 

LTC sector and other female dominated workplaces. We see no reason why 

these employees should not also be entitled to such a benefit. 

[18] We have sympathy with the Union's proposal for self-isolation leave. 

However, we find that the Union's proposal goes too far. That being said we are 

aware of at least one recent award that addressed the issue in a creative way, 

see Regency Park Nursing Home and CUPE, Loca/3593, 2022 Canlll 44773 

(ON LA). In our view, the parties could benefit from further discussions on this 

important issue that touches upon infection control and providing employees with 

access to some benefits when required to isolate by the Employer. 

AWARD 

[19] After carefully considering the submissions of the parties, we hereby order 

the parties to enter into a renewal collective agreement that contains all items 

previously agreed upon and all the terms and conditions of the predecessor 

collective agreements, letters of understanding, and appendices, save and except 

as amended by this award as follows: 

• Term: The term of the collective agreement shall be two years, from 
January 1, 2021 to December 31, 2022. 

• Agreed to items: Any previously agreed upon items shall be included in 
the collective agreement. 

• Wage adjustments: The following adjustments are to be made to the 
current wage rates at both homes: 

• Effective January 1, 2021 all rates increased by 2%. 

• Effective January 1, 2022 all rates increased by 2%. 

• Special adjustments of $0.60 to be made to the Guest Attendant 
and RPN classifications just prior to the January 1, 2022 general 
wage increase noted above. 
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• Retroactive pay will be paid in accordance with article 27.01 of the 
collective agreement. 

• Weekend Premium: Effective date of award introduce a weekend premium 
for all hours worked at $0.15. 

• Parental/Pregnancy: Effective date of award include a SUB Plan for 15 
weeks pregnancy and 10 weeks parental with 75% top up. 

• Bereavement Leave: Effective date of award increase to four (4) days for 
spouse, child, parent, sibling, mother-in-law, father-in-law, grandparent or 
grandchild. 

• Pension: Effective date of award increase pension contributions by 0.5% 

• Article 12.02: remove reference to three months as proposed by Employer. 

• Self-isolation pay: This issue is remitted back to the parties for 90 days to 
discuss, and we remain seized. 

• Benefits: Effective 30 days after the date of this award provide the following 
increases: 

o Vision: increase benefit to $250.00. 
o Drugs: remove the co-pay 
o Dental: increase maximum to $2,000.00. 

o Change of Carrier: Amend to provide language as follows: 

The Employer may change insurance carriers, but in doing 
so there will not be any erosion of the level of benefit 
provided. The Union shall be advised of any change in 
insurance carrier. 

Whenever there is a change(s) to existing Benefit carrier(s), 
and/or the benefits provided, the employees shall receive 
notification of such changes or if applicable, new/amended 
Benefit Booklets. 
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[20] Unless specifically addressed in this award, all outstanding proposals are 

dismissed without prejudice to future bargaining. 

[21] We remain seized in accordance with subsection 9(2) of HLDAA until the 

parties have signed a new collective agreement. 

Dated at Toronto, Ontario this 181h day of September 2022 

John Stout- Chair 

"I partially dissent" "Partial dissent attached" 
Jeffrey Sack Q.C. - Union Nominee Karen Sargeant- Employer Nominee 
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PARTIAL DISSENT OF EMPLOYER NOMINEE 

With the exception of the Term and 2% general wage increase effective each of January 1, 
2021 and January 1, 2022, I do not agree with the Chair's Award. 

Special Wage Adjustments 

The Union put forward no evidence of any recruitment or retention issue. As such, there 
is no demonstrated need for a special adjustment. Indeed, the parties agreed to a voluntary 
memorandum of settlement in the previous round of bargaining that contained no special 
adjustment. 

Total Compensation is Too High 

In addition to wage increases, the Chair purports to award significant increases in 
premiums, a SUB Plan, paid leave, pension and benefits. Keeping in mind the well-known 
principles of replication and total compensation, such increases are not warranted: 

• There is no demonstrated need for the introduction of a weekend premium. 

• Given total compensation, the introduction of a SUB Plan for parental and 
pregnancy leave is not appropriate. 

• The Chair purports to increase paid bereavement leave for spouse, child, parent, 
sibling, mother-in-law, father-in-law, grandparent or grandchild from two (2) to 
four ( 4) days. Doubling the entitlement is excessive. 

• The Union provided no evidence in support of its proposal for self-isolation pay. 
As such, there is no rationale for self-isolation pay to be referred back to the parties. 
Instead, no proposal with respect to self-isolation pay should be awarded. 

• The Union provided no evidence in support of its proposal to remove the co-pay 
for drugs. As such, the co-pay should not be removed 

DATED AT TORONTO THIS 16th day of September, 2022. 
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